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FINANCE AND PROCUREMENT MANUAL

SECTION  16

PROCUREMENT OVERVIEW

	OBJECTIVES

All goods and services procured on behalf of the trust, are to be based on value for money, having due regard to propriety and regularity.


CORPORATE GOVERNANCE POLICY DOCUMENTS REFERENCE
	Standing Order
	Standing Financial Instruction
	Scheme of Delegation
	Policy on Countering Fraud & Corruption
	Staff Code of Conduct

	
	Section 9
	
	X


	Section 3.8,3.11


OTHER KEY CROSS REFERENCES & CORRESPONDENCE
	Document
	Dated
	Location

	Trust Operating Procedures manual


	Updated on web site


	http//:nww.pasa.nhs.uk




KEY CONTACTS 

	Name
	Department
	Telephone Number

	PROCUREMENT
	
	

	R. Pitt
	Head of  Procurement
	8698

	S. Boor
	Procurement Manager
	8787

	A. Hawkins
	Procurement Manager
	8966

	K.White
	Procurement Manager
	8519

	S.Whyment
	Procurement Manager
	7554

	C Bray
	Procurement Manager
	8967

	G Bennett
	Procurement Manager
	8540

	vacant
	Procurement Manager
	

	L Evans
	       Assistant Procurement Manager
	8607

	A Roost
	Assistant Procurement Manager
	8568

	C Shingadia
	Procurement Support
	8527

	SUPPLIES OPERATIONS
	
	

	D.Evans
	Head of Supplies Operations
	8712

	J. Oliver
	Senior Operations Team Leader
	3633

	C. Hill
	Senior Operations Team Leader
	6007
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1.
MANAGEMENT CHECK LIST

Values: For purchases not covered by a properly negotiated contract Ref: Section 8
	Circumstances
	Action
	Policy/Sanction



	Purchase over £20,000
	Competitive offers required
	S.O section 9

	Purchase over £50,000
	Tender Required
	S.O section 9

	Purchase over £90,000
	EU Directives apply
	Legal Rules apply


2.
INTRODUCTION - PROCUREMENT POLICY GUIDELINES
2.1
These guidelines for Directorates provide an overview of the policy framework within which procurement is to be conducted.  They are intended to be fully consistent with the UK’s EU and international obligations.  These guidelines should be read in conjunction with the Trust’s Standing Orders Section 9 and European Union Procurement Directives.
2.2
The Finance and Procurement Directorate can offer guidance and/or assistance on any area of procurement that a directorate intends to engage in.  Key procurement contacts are detailed within this section and, together with other senior finance staff, are available to provide help where needed.

2.3
The Finance and Procurement Directorate will be monitoring all procurements involving the Trust which are convened either in house or by a third party and will prevent any procurement progressing that does not comply with these policy guidelines.
3.
POLICY OBJECTIVE
3.1
All Trust procurement of goods and services is to be based on value for money, having due regard to propriety and regularity.

3.2
The responsibility for achieving this objective lies with the Trust Board.
4.
VALUE FOR MONEY 

4.1
Value for money is the optimum combination of whole-life cost and quality (or fitness for purpose) to meet the user’s requirement.

4.2
The achievement of value for money for the Trust is crucial to the wider objective of using resources effectively in the delivery of public services.  It is essential therefore that the Trust develops clear strategies for continuing improvement in the acquisition of goods and services.  Whether in conventional procurement, market-testing, private finance or some other form of public-private partnership, value for money will involve an appropriate allocation of risk embodied within any agreed award criteria.
4.3
Sound practice for the pursuit of value for money will contribute to the competitiveness of suppliers, contractors and service-providers (collectively     suppliers).  Encouraging the competitiveness of suppliers will also assist the Trust to obtain future value for money and security of supply in a competitive market.  In particular, the Trust should:-
· Keep bidding costs to the minimum necessary for effective competition; and
· Remove barriers to participation by small firms and the self-employed without discriminating against larger firms.

4.4
It would not be consistent with value for money policy for purchasing power to be used to pursue other aims.  For example, purchasers should seek only such information from potential bidders, as is necessary.  For reasons of propriety, it would not be considered inappropriate to enter into contracts with them.  For example, because they have been convicted of an offence or are guilty of grave professional misconduct; or for evaluating their economic and financial standing and potential capacity to deliver value for money in meeting the requirement.  In particular, purchasers should not seek information which they cannot legitimately take into account.

5.
LEGAL FRAMEWORK
5.1
Directorates are responsible for ensuring that they comply appropriately with their legal obligations.

5.2
The legal framework for public procurement includes:-
EU and other international obligations, as implemented in UK legislation or by virtue of direct effect; specific domestic legislation, for example, on corrupt gifts or unfair contract terms; contract and commercial law in general.
5.3  
The UK’s EU and international obligations include:-
EU Treaty provisions which prohibit:-
· Discrimination on grounds of nationality, either directly or indirectly.
· Restrictions on the free movement of goods and services.
· Restrictions on the freedom of establishment of service-providers.
EU Procurement Directives which:-
· Reinforce the above Treaty provisions for contracts above certain values.
· Are based on principles of equal treatment, transparency and competitive procurement.
· Establish a framework of rules, to which procedures for the award of supplies works and certain services contracts by public bodies and various utilities must be adapted, and are implemented in the UK by Regulations made by the Treasury.

EU Remedies Directives which provide that, where the Procurement Directives apply:-
Suppliers harmed, or at risk of harm, from a breach of the EU rules (the Directives, the Regulations which implement them or any other relevant Community law, including the Treaty) are to have access to rapid and effective review systems with powers to grant interim and final remedies including powers to suspend the award procedure, to set aside decisions and/or to award damages;

· A corrective mechanism under which the European Commission can draw attention to alleged breaches and accelerate its consideration of infraction proceedings against the Member State in the European Court of Justice.  In addition to powers to determine whether there has been a breach of Community law by the Member State, the ECJ has powers to grant interim.
· Remedies or to order that the contract is not to be performed.

The UK Regulations give effect to these provisions by:-
· Providing for relevant suppliers to bring proceedings against the purchaser before the High Court in England and Wales, the High Court in Northern Ireland or the Court of Session in Scotland.  They provide for injunctive relief and/or damages, but with damages to be the only remedy if the contract has been entered into; and
· Imposing an obligation on purchasers to provide information needed for the purpose of responses to the Commission.  For purchasers, other than departments, this obligation is enforceable by the Courts on application by the department most closely concerned with the purchaser’s activities.

The European Economic Area Agreement and various Europe Agreements under which purchasers have the same obligations towards suppliers from other European countries as they do to suppliers from other EU Member States.  The UK Regulations identify the countries concerned and provide for the same remedies.

5.4
The Jurisprudence of the ECJ and UK Courts

Broadly speaking, sound practice for the pursuit of value for money under appropriate award procedures and meeting various publicity and information requirements will ensure compliance with the EU rules and other international obligations.  In the event of infraction proceedings by the Commission, however, the Treasury will co-ordinate the UK response under the arrangements set out in Cabinet Office guidance.

Judicial review
In general, procurement decisions by departments and non-departmental public bodies will be of a commercial rather than administrative nature.  Applications for judicial review are unlikely to be granted where an alternative, more appropriate, remedy is available.  Actions under the Regulations, for breach of a statutory duty if the Regulations do not apply, or for breach of an implied contract (see paragraph 5.2 above) will generally be more appropriate.

6.
THE USER’S REQUIREMENT
6.1
The purpose of procurement is to meet the user’s requirement in a legal and commercially acceptable way.
6.2
The requirement, including any specified level of quality or standard of service, must, however, be tested critically for need, cost-effectiveness and affordability under whatever arrangements are in place for financial approval and the separation of functions.

6.3
To the greatest extent possible, the requirement should be expressed in terms of output and performance to avoid any suggestion of favouritism and to provide scope for innovative solutions.  Requirements should be specified by reference to recognised standards, where relevant, making provision for equivalents to be offered where appropriate.  (Where the E U rules apply they specify a hierarchy of standards to which purchasers must refer).
6.4
In specifying products of a particular characteristic, for example in accordance with their policy on the environment, purchasers should take care not to discriminate either directly or indirectly, in breach, for example of the EU Treaty.

7.
COMPETITION 
7.1       
Goods and services should be acquired by competition unless there are convincing reasons to the contrary.
7.2
Competition promotes economy, efficiency and effectiveness in public expenditure. Subject to the purchaser’s legal obligations, for example under the EU rules, the form of competition should be appropriate to the value and complexity of the goods or services to be acquired.

7.3
Whether or not there is any legal requirement for it, the advertisement of proposed contracts can be a useful means of ensuring that the potential of the market is fully tested.

7.4 
Subject to these principles and their legal obligations, Accounting Officers or their designates are responsible for determining the circumstances in which contracts may be awarded without competition.

8.
THE PROCUREMENT PROCESS
8.1 
All procurements should be facilitated by a member of the procurement team who will act as the key point of contact and liaison with the supplier.  This will ensure that:-
· The Trust publicises its procurements and make available as much appropriate information as suppliers need to respond to the bidding process; The Trust is committed to developing e procurement and conducts its tendering exercises by utilising its website for procurement. www.supplying2nhs.com
8.2
Selection of Bidders
In contract award procedures which involve the selection of suppliers to be invited to tender or negotiate, the selection should be made on the basis of objective criteria, taking account of the evidence permitted under the EU rules where they apply.  Purchasers should ensure that, consistent with their legal obligations, any minimum standards of financial or economic standing and technical capacity are proportionate to the contract(s) in question and that in selecting participant’s undue emphasis is not placed on size.  Pre qualification questionnaire and/or selection questionnaire will be issued as appropriate.
8.3
Evaluation of Bids
Appropriate investment appraisal is used in assessing which compliant bid offers best value for money:-
· On the cost side, the relevant factor is whole-life known cost, not lowest short-term price.  Whole-life cost takes into account all aspects of cost, over time, including for example capital, maintenance, management, operating and disposal costs, whenever they fall. 
· All tendering exercises should be formally scored using the evaluation criteria and associated weightings.  Where appropriate, a £ per point assessment is required to determine the cost of each point of quality.  This is to enable the Trust to make an assessment on the benefits of additional investment for a better quality product or service.
In determining the criteria for the award of contracts, purchasers should rarely rely on price alone.  In most cases, value for money (most economically advantageous tender in EU terms) will involve other factors such as whole-life cost, quality and delivery against price.  To assist in awarding the contract the procurement managers and directorate accountant will offer advice and technical support to the process.  It is a requirement to publish weighted evaluation criteria either with the OJEU notice or in the Tender documentation.  Contracts should be awarded on the basis of the selection criteria and the pre determined weightings.
8.4
Awarding of Contracts
All contracts are formally awarded by Procurement Managers following the appropriate authorization.  For contracts where the Trust is committing over £1 million of business, a paper outlining the background, process and recommendation must be submitted to the Trust Board.

8.5
Prompt Payment
 
Departments should pay their suppliers on time.  Where there is no contractual provision or other understanding, departments should pay suppliers within 30 days of receipt of the goods or services, or the presentation of a valid invoice or similar demand for payment, whichever is the later?  The financial accounting section has a target of achieving the public sector payment policy and monitor performance against this target.
9.
CONTRACTS 



9.1
The Trust will utilize standard NHS Terms & Conditions for its procurements or       agreed industry Contract conditions e.g. JCT contract for buildings works.
9.2
Any Terms & Conditions which need to be specially drawn up require the involvement and agreement of the Director and/or Assistant Director of Corporate & Legal Affairs.
9.3       
Purchasers cannot enter into contracts with other parts of the same legal entity, such as in-house service-providers or other parts of the Crown.  Internal agreements which fall short of being contracts are normally referred to as ‘service level agreements’.  Service level agreements may have all the hall-marks of contracts other than the normal provisions for the enforcement of a contract.

10.
PURCHASING AGENCIES
10.1
Other than by virtue of tying under any service level agreement that they have voluntarily entered into, departments and their agencies are not tied to the central purchasing agencies (OGC, PASA or other public sector bodies).  In seeking value for money they may, however, choose to enter into contracts under framework agreements put into place by the central purchasing agencies for use by specified bodies or types of body.

10.2 Procurement Hub
The Trust is a constituent member of the East Midlands Procurement hub known as re:source.  The hub facilitates contracts for constituent Trusts in the East Midlands, with the objective to achieve greater leverage in order to achieve financial and non financial benefits to its members.  The current agreement is from April 2006 to March 2009.
11. 
FURTHER GUIDANCE/LEGAL ADVICE      

11.1 
Directorates should seek further advice on procurement and related issues from the Finance and Procurement Directorate.
11.2 
Directorates should seek advice from their own Directorate Procurement Manager in the first instance.  If issues arise, which may have wider implications, they should be drawn to the attention of the Director of Corporate and Legal Affairs.  Departments should also make appropriate arrangements for bringing these policy guidelines and other relevant information to the attention of the staff within their field of responsibility.  In particular, a requirement to seek value for money, not lowest price, should be written into all financial memoranda.
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